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_management of

5 Moussaouil’s ability to defend
against the charges in the indictment aad ©O avoid z sentencs o
dezth. The United States catsgoricelly OppOses +hese motions,

arguing that to grant the defense any kind of pretrial access TO
~hese detainess or to grant the defense reguests <O produce them
s+ trial “would entangle the court in the post hoc micro-

"+he conduct of the war.” (Consolidated Response

ues IAl‘!ed by L_he instz znt motions

:

(“C_R”). =t l.)
and the factu a1 environment in which they arise are

unpr—ceaented and grcnhlca”v underqcore the difficulty oI

balancing L‘he due Urocas's rights of & defendant charged
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a war again

.Wezpons of Mass Destruction

capital o
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Factual Backaround
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The United States h \,harged ‘the deFendam_, who

citizen of Moroccarx origin, 'vuth Conspiracy to Comm_-
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Terrorism Transcending National BOUPdarlES in viol avo
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§ Conspiracy to Commit

(Coun"t ),

U.S.C. 2332(a) (2) and '(g:)

Aircraft Piracy im violatiom of 18 U.S.C. § 46502 {a) (1) (&) and

raft in v

(a) {2} (B) (Count I1), Consm racy to Destroy air

cy

al
-

of 18 U.S.C. §§5.32(a) (7_)c.nd 34 (Cou nt III), Conspir

o
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iation of
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in 18 U.S.C. (a)

z2cy -to Murder United States Empl

|—J-
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(Count

B
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20, 20603 closed hearing (°Tr.”) at 23, .25, 62-
of ary of the first four counts, the defendant
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September 11 inwolving different members of al Qaeds
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sacurity doss now categsrically override & G&l
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USiné the multl-step anzlysis mandated DY Cizza, the Court
hzs first considered the relevance of the prospectivse witnesses’
testimony- éonsmtanm: with- escablished‘prl_-ciples of due
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~ im an act; contemplating that the 1%

- person,. other than one of the participant

cases), §

UVgnder the Federal Death Penalty ACt, a defendant becomes.

death-eligible in limited circumstances. See 18 U.5.C. § .
3591 (a) (2) (C) (requiring the United States to prove beyond 2
reasonable doubt- that the defendant sipntentionally participated
- life of a person would be taken
orce would be used in conmection with 2
e in the offense, Znd '
Moreover, -under-
jon in the |
not be punished

or "intending that lethal £

the victim died as = direct result of thé act.”)

s 3592 (2)-(3)and(4) . a defendant’s minor participat
offense and-that.equall y.culpable defendants will
by dezth may be coneidered as mitigating factors-

-

e e -
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These facts support the defense theory that Moussaoul was not

participant i

. help the derer\dant
escape llab'il'ity | support the defemse

arcrument uhat Moussaoul should not be sentenced to dcat.-.

ek ~may be considered mitigating evidence of the defendant’s minor

“.role in the offensa(s)- Those s‘j;eﬁ; if beligved, also.

=T 'unde;mine t+he Government’s argument that Moucsaou‘l rs =lleged lizs
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the defendant in the September 11 plot,” (CR &t 53=36;

=t 14, 16-17, 22-24, 26),” the Court is fully satisfied that

es Rovarioc, 353 U.S. 2t 64, United States

v. Colin, 928 F.2d 676, 679 (5% cir. 1981), United States

'I‘he defense nas not, however, ‘made sufficient showz_nqe

gard..ng tbe mater'v alicy a'ld favorabj.li"cy of any stea-ti,ipbngﬁf;gmf

e uz—Tn parag-nanb 72 of-the Second Supersedlng Indi ctment the
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dej:endant] , while being -rnterv:Lewed by federal agents in-
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. 'leav'wrnu_hcm ta J_1y..’
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) defepse pretrial access to—'or require his presence as

£ £rial would amount to improper judiciél
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divert attention from military offersives abroad, .

"and interrupt the flow of ongoing intelligence gathering: (CR at- A

62; Tr. at 39, 41.) The Government contends that +hese national

security concerns outweigh any due process or Sixth Zmendment

rights of <he dsfendant to prasent’ restimony at
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position that anything concerning . detainees is classified.
sons not apparent to ‘the Court, ' has .
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‘When the Government elected t

- the United States seeks & categori

-'Si:fith.fz;mendment, it should reconsi

criminal courts are the appropriat

n the
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Conclusion -

For the foregoing rsasoms and

o bring Moussaoul to trial in

the responsibility of abiding

due process. = 2&& Jencks, 353

!
cal, “wartime” exception +o the

der whether the civilian
= . . N : )
e fora in which to prosecute

context of an ongoing War.

for the = ditional reasons

extent that they request
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United States;

~

who is to.sitbmit this
; aview so that an

provided to the pro s& defendant.

of March, 2003.
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United States District Judge
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